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“Beginning in 2011, compensation of $600 or nore paid
to foreign agricultural workers who entered the country
on H-2A visas is reported on Box | of Form W-2, Wage
and Tax Staternent.” This statement first appeared in
September 2011 in an IRS website article entitted “For-
eign Agricultural Workers,” Tn October 2011, the same
statement was published in the instructions for Form

943 {(Employer's Annual Federal Tax Return for Agri-
cultural Employees), and in January 2012, it appeared in
Pub 51(2012), (Circular A), Agricuftural Employer's Tax
Guide. [n addition to the W-2 reporting, for the frst time
these publications permitted the voluntary withholding
ot federal income tax from an H-2A worker’s wages if
the worker requested it and the employer agreed. This
change was a rude awakening for most employers and tax
professicnals serving in agricultural communities. H-2A
workers are but a small segment of Lhe tens of thousands
of foreign workers in the United States—whether legally

admitted with 2 work visa or undocumented, This article
provides basic guidance for serving these clients, with
specific tips for those called upon to prepare returns for
H-2A visa workers,

Foreign agricultural workers have been admitted to
and legally employed in the United States since the Bracero
program first permitied Mexicans to work in U.S. agri-
culture during Weorld War |17 For more than sixty years,
most employers and the employment agencics which
recruited them believed that these workers were exempt
from all raxes. However, the [RS had a different perspec-
tive. IRC Sec. 612 states that 2 return shall be made by
every individual whose gross income for the taxable year
equals or exceeds the exemption amount.’ Thus, most
H-2A workers have always had a filing requirement, and
the IRS expected their employers to report those wages on
a Form 1099-MISC (Miscellanecus Inconze). This report-
ing requirement was published in an article on the IRS
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website, but nowhers else, Only a tew employers
knew about the “Foreign Agricultural Workers”
article. For Lhose few, Lhe announcement that
H-2A workers should receive W-2s {or 2011 was
an inconvenient change. They were prepared to
issue their H-2A workers a Form 1099-MISC.
However, tor most employers, this new guidance
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was 4 radical change. In fact, some had workers
who did not have Social Security numbers* and
did not think it mattered.

Until the 2012 edition came out, Pub 31
intormed employers that foreign agricultural
workers were exernpt from Social Security and
Medicare tax, exempt from federal income tax
withholding, and ¢xempt from federal unem-
ployment tax. Form 943 (Employer’s Annual
Federal Tax Return for Agricultural Employ-
ees) only reported wages earned by workers
the employer had withheld FICA and federal
income taxes from. 'This led many lo conclude
that ioformatioo return (W-2, 1099-M|5C, etc)
reporting did not apply to H-2A workers, and
that the workers were income tax exempi. Even
employers who were filing Forms 1099-MISC
with the IRS believed that the workers did not
have to file tax returns.

That belief, held in good faith by rany,
was mistaken, The fact is, almost all forelgn
agricultural workers have a iling requirement.
Asa consequence, thousands of these foreign
wurkers are returning to the United States this
year, having never filed a tax return, despite
years of employment in the United States, often

with the same employer. Some, whose employ-
ers filed information returns in prior years, are
already the target of IRS compliance and/or
collection actions, and are subject to late-filing
and late-payment penalties.

Hecause the change from 109%s to W-2s
vame so late in the year, the JRS announced

that 1t would nor penalize any H-2A employer
who reported 2011's wages on a 1099-MISC.
Unfortunately, the Service has been silent with
respect to penallies it might impose on employ-
ers who had never reported H-2A employee
wages. Thus, news of the W-2 reporting
requirement has created confusion, uncer-
tainty, and very real concerns about potential
tiling penalties employers might face. Would
emplovers face a 28 percent penalty for failing
to implement backup withholding for work-
ers who did not have S55Ns in 2011 and could
no longer get them? Would employers face
Sec. 6721 and Sec, 6732 penalties for failing to
provide information returns to the IRS and
their employees?

SERP Alen

The IRS has not and is not likely ta answer
these questions or provide a blanket amnesty.
However, on September 5, 2012, SERP Alent
F2A0537% was issued. 1t informs Service person-
nel that H-2A workers are exempt from LS,
Social Security and Medicare taxes and are not
generally subject to self-employment tax; some
employers and H-2A workers were unaware of

the filing requiremnents for this type of employee
compensation; and abatements may be appro-
priale under the First-Time Abatement or
Reasonable Cause provisions for individual ilers
requesting penalty abaternents for failure to file
and failure to pay penalties, (See Figure 1.}

Although the alert appears to focus on
individual workers filing late, it acknowledges
that both employers and employees were not
aware of their filing requirements. Thus, pen-
alty abatements should be appropriate for both
employers and employees. The alert’s focus on
individual filers requesting abatements is most
likely a response to what the Service has expe-
rienced to date. The author 1s not aware of any
employers who Ried late intorination returns
or have been penalized for doing so. However,
many workers have been assessed penalties for
tate and unkled returns.

Whnere to Report

Having been informed by employers and
recruiters that their wages were tax exempt,
almost all workers, including those who had
received a 1099-MISC in 2010 and years ear-
lier, are nunfilers. Before the IRS told employ-
ers to repott H-2A carnings on a Form

W-2, a few employers had begun reporting
H-2A workers' wages on Form 1099-MISC.
Whether they filed or net, these workers were
in trouble. Those whi did not file received a
CP5Y% Notice asking for a tax return; those
who did file, fared little better. Tax preparers
did not know if these non-immigrants were
to file resident or nonresident returns, and
sometimes used the wrong form, T¥ the tax
preparer did not include Schedule SE with
the return, an [RS Math Error Notice would
assess H.

Few preparers knew what tax benelits
H-2A workers were eligible to claim ur how to
respond when the IRS challenged their returns
with math errer notices or examinations. The
RS had not published any guidance telling
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the country.”” With rnore than 140 million
individual tax returns filed each year, that's a
very small number, However, a large majority
of these workers will be filing fur the first
time this year, and maost will need to file
prior-year returns. In pencral, they are very
low income taxpayers who are not eligible

for large refundable credits and have had no
taxes withheld. They need the expert tax help
thal enralled agents can provide, but most
will be hard pressed to fully pay for ynur
services, especially if post-filing representa-
tion is peeded. »
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ENDNOTES

The atticle has beea revised Lheee fimes sinee Septembet 1,
20 The reviaon of Augusl 2, 2012, extended thas statement
as fulivws "and NOT on Form 1099-MISC, Mascellanenus
bncwimne, as required in provieog years "

I Bt the Bracero poogram was replaced by the H2 pro-
gram, which allowed emphoyers to hare torsign workiees ot both
agricwliural and nonagnicutbiurad jabs in bacatns wath wshord
age of domesie warkers The Imnugration Betarm and Centrol
AcLol 1946 (IRCAY refined the H2 program dividing H-2
Workers inta twg catepories, temporary agriculivral wirkers
and tempigary nonagnouliural workers, designaled as H-24A
and H 20 workers, respectively, Sce www usais gowh 2and
wiww dnl govicompliance/guide taw htm for cuerent inlor -
tan about the H-2A program.

* The law increases (hal amrguat tor resident (100 relurns
based on Rling status and age, lowers the threshuld (or the
setl employed, and makes otner exceptions, but there i oo
exception mude for loreign agricultural workers

* Lintployers hiring foreegen workers hive  duty 1o sdvise these
wiirhers that they uce requrred toapply for an S5N and card.
Ste www soialsecurty gov'ernployer/hioag im, "Employee
Respansibiluies When Hinng Forelgn Workers

* The $5A will nat accept an %58 apphcation from o tenporary
foresgn worker whe s Jeaving the Unied States within bwa
weelis or s o longer in the United States Even il uecepted. the
aptlication may be denied 1Mol processed ualil the warker has
Iegs than twe weako lelt vn bis visa.

"SERE stands for Servicewide Blectrome Research Program
SERF Alerts notily users of systern problams, changes, and
imtarmanen fe.q, disaster aasstance formanan) that does not
require an IRM pricedurennsiructivn change. thee IRM LILE
tar a [ull descriphion.)
"Bix 3 - Other Ineomie 1 prizes and awards, punitive damages,
payments ioan H-2A apricultural wouker, 210 Nute: Wapes
pand 1o laresgn agricultural workers on H-2A w1345 were re-
ported snbox 3 rather than on Form W-2 | Wage and Tax State
wrepel) €or tax years prioe 10 MH 1 Lsnme employers had a delayed
transiion uall tay vee 20 2 Tus compensation s conudered
wapes and muss be reported on Farm W T ifa T s provided
Wa T is not provided, amounts must be ceporeed on Form
[039- &S0 M icetlaneous Income) 1nbac 3. The payments
are ot subject to sefl employ ment (x hut are subject ta backup
withhalding when repirted an Fornn 1099 MISC
! Nonresdent and dual-status aliens are not ehpible fo: the
slandard deduction The additwonal withholding compensates
for that lost deduction which 1s built 1ot the withholding
tables See Notrce 1392 (Supplentental Fortn Q-4 Instructions
I Manresdent Aliena)
“This s true even 10 the employer has never sepurted ther
wages On 2 [099-MINC or o W 2
" Crrcubar 23050 10 2y
" The [R5 wses the term "ahen™ i refecence 1o all taspayers whe
are o U S cibvens o Ly matianats, Individuals wha have
renauneed thewr U5 Criczensbuep (expatriarcs] or whe have duat
wilizenship are sebrect ta special rules which are not addressed
i ths artle
" Gee wwwars gov Individuuls International-Taxpayers’
Substantial Mresenve-Tesl,
" Indwaduals with A, G, F [, M, or O vinas are gencrally
exemp (rom the test However, ume limuts are placed on B, 1,
M, and O visa holders See Pub 519
A warker present i the Unided Stales for 12V days e cach
uf Lheee consecutve years woill meet the subsluntio peesence
testinthe dhird year, and under the first-year chnce option,
the worker may be abie to elect w be a resdeni alien when
Fhing a tax return for the second vear. Several other eriterna
must be met See Pub 314 aod FRC Sec. 770H B for detals
“wWhen ilipg a dual-status retuen, "ODUA L ATATUS wust
b wtten at the top of the sgned tex focm, and Lhe wiords
"DUAL STATUS STATEMENT" stould be written at the tap
ol the unsigned Lax toom whach s attached A dual anatns
taxpayer wha s a resulent alien at the start of the year. but
A nonrestdent abien un December 31, will Ale form J040NR
with an ugsigned Form 1030 atioched This would be an
extremely rare spuation foean H-2A wrnker bnless asub
stantial prosence 1est resdent can show acloser connection
to 3 foregn country alter leaving tie Unsted States, resident
alben status conbinues after departore wnnl the gnd ol the
year See Pub 519 tor detaals
"* The intotmation peovided in thisarncle 15 inrended 1o give
the reader an overview of 17 24 worker taxation and ieiuen
prepuration Lt canaot be camprehensive. Thus, tax prales:
sronals <hould study Pub 519 carelully belare serving H 24

and ather alen-taxpayer clents

" bhe nonresident aliwen spuuse may grve the H-2A worke:
3 Form AB4K [Pawer ol Attorneyy authorizng the wirker
to sign the tas retarn tor s or her spowse Thes authorn-
zation requires expliat wording vn Part | fine 3. See pape
4 af the instravtions.

" Any self-employment income earncd by the taxpayer ar
the NRA spouse, which 15 nat attnibutable to H 24 wages,
alsn subject to U S sell-employment tey. See Pub 519 fut a
mare comprehensive freatment ab this clection

" Line 3 oon the 2002 Farm [040NE.

™ This puidance 15 based an an emadl the auther recesved
tram the RS Stakeholder Linison Otfice relaying pardane
from Submissiun Processiog, The email, dated July b, 3010,
adwises thal Forme [0 and UWMHDNE and 1he Schedule 5T
nstractions will be tound under the heading "U S Ciizens
ur Resident Aliens Buveng Outside the Unued States” and are
sclerenced again under the subheading "Noaceadent Alwn ™
Those sections eavely apply ta H- 24 worker returns, apd

the ernad warns Uit the retugns may be revicwed aBer s
provessed and that the laxpayer may be subject o an audi
The gudance this acticle provides as been modined 1RS
purdance uses the word “exaiapt” for line 56, we Jhanged
thut 1o NiA because H-2A wotkers are not sell sinployed,
wnd we (nelude reference t the SERP Alert

Pwowew rsgov Individualsd Tndicdeal- Taxpayet-ldentifica
Hron-Migmber {1 TN

hee Pub 319, chapter 5 tur & comprehensive divcussion

af deductmons avariable to restdent. noncesrdent, ard dual-
stalus alens,

" Nanoiigens who are not residents of the United $tades are
nuatyuzlifying childeen fne the Chibd Tax CradivAdditional
Child lax Credit See Pub 308 ar JRT Sec. 24003 2) and Sec
LS2BI3I{A)

* Pub 596 and IRC Sec 24 clearly state that o a et retuen,
buth the taspayer aid the spouse muost have an 35N sued
by SSA that does 0ot have 3 "NOT YALID FOR EMPLOY-
MENT” restrichion

TOE See A428, 2008 Recovery Rebates for Individuals

& mote to Wne b in the mstructons for Sehedule Moatates.,
‘Do azar nclude on thas line any stat olocy-employes income
ar any alher amounts exempt from sell employment tax”

T Tax trexty peaelits nay be available to some H 2A
wuorkers who are Fesidents of certaln countoies, who are in
the Urited States tar a bonnted number of days, and who
meet certarn ather condiigns Most nonressdent ahien

H XA workers reside in Mexico H-2A wages are governed
by Arlicle 15 which exempts a Mexican resident’s U S
wages irom taxation 1t and only of the worker 15 the
United States for less than 183 days in a twelbve-munth
period the emptoyer 18 nota resident of the Unated Siates,
and the wages are not paud by an entity which has o
pevmanent establishment or lied base wilhin the Uoiled
Statds B O2A workers who are emiployed by U 5 residenes
arcmployers with w permenent establizhment e the Uit
ad Srates don't quabily See Pub 900, 005 Tac Trearics, for
tax psempions provided by freaties with ather cuanines
The terms of the treaties with cach casntey difter,
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